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ESTATES —A joint ter rant or 
tenant bh: the entirety who 
murders his cstenant holds 
title to the jeint property as 


ac 
to whom 


Or 


will, or in the absence of a 
will, for the heirs or next of 
kin other than the murderer, 


subject to a lien for the com- 
muted value of his life estate 


r 


igests of 


it has been 


therein. 


Hi 
hoe 


CCY 


murders 
which 


isband who 
ds ptepertyv 


ue from '» thereof for 


iife expectancy. 


vides 





ested from an ) 
C.J. rende 22 
yreme Court V 





appellant 
(Mazrk Marritz. atty) F 
iJents—Carl Kisselman 


killed his 
ifter pleaded non vul 
lictment for secona aegr 








appeaieda 
1X CrOSS a: 11ea0 
>! Th M1< 
a: ine issue 
peen aeciaeda 


t resort in ou c 








tnat title passes t t 
but a oi 
a constructive t e- 
f his unconscionable ac- 
tion the property and 


him to convey it to th 
nom it has been devised 
athecd. or in the absence 
to the heirs at law 
of kin of the decedent ex- 





ve of the murderer 

perni:t a murderer to re- 

title to property acquired 
crue is contrary to ju 


ia he does not acquire 
lence to the doct 
sted : ghts and would con- 
With R.S. 2A°152-1 which 
that no conviction of 
€ shali work corruption of 





} 
Qa 


qaoes vic 





constructive trustee for those 
devised 
bequeathed by the victim’s 


wife 
they 
owned by entirety or jointly as 
trustee for wife’s devisee sub- 
iect to lien for value ef net in- 
his 





Recent ees 


blood, disinherison of 





estate 









by ig the doctrin 
Str uSt gives 
S principle that 





shall not enrich himself by 





lis inequits at the expense of 
n innocent person This doc- 
i is amproved and is appli- 





lt question is the 
if the extent of! 
he decedent had 
rderer, would 
> entire property 
-eased the mur- 


she 





) been entitl- 


WCula 



























el ne have 
ad theret Since his has 
made impussible the ascertain- 
ment of \ *h one would in the 
iral cour of events survived 
the oth equity conclusively 
S es for the purpose of 
king o justice that deced- 
uula have survived he 
: joer evisee is 
re absolute 
ne il f remaind- 
the subject to 
Ac i 
u ‘er ir 
Fund subject 
fav 
e@ St ly subje to a 
Federal Tax Institute 
N rk Rutgers hool o 
ill sponsor its second an- 
4 ] " itute 0! 
S ):00-5:0 
ct. New - 
Sydne 
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e session 
\ lf C. Clapp, de If Rut- 
cers 901 of Le and Stat 
ator from Essex County, will 
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ae 
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Lloyd Paul ste To 
Address Essex Bar 


noted New 
be the 


loyd Paui Stryke 
Ycrk trial attorney, will 





cuest speaker a the regular 
m nari meetin yf the Essex 


tion at the 
January 12. 
elect- 


County B: 
Robert Treat H 
Morris Schnitzer, recently 


ed presidé1it of the association, 
vill presides 

Mr. Stryer ill discuss fal 
ymmment in advance of trial. He 

‘ill commen effect of 
ewuneae: television 
iscussion or the issues and the 
facts in cases of iblic import- 
ance 

Members f the local press 
have been vited participate 
in a pane following 
the presenitatio1 The meeting 
will be preceaed by dinner at 6:30 


Union County Bar 
Opposes Fixing of Closing 
Fees by Lender 


Bar ASsso- 











ciation, om Deg 15, adopted 
resolut yy its Com- 
mittee on Un ] ed Practice 
of Law objecting nd criticiz- 
ing the practi 1 mortgage 
ender ir maximum 
sing fees th i be charg- 
ed by attore} i a mort- 
12 hr nder. The 

resolution 1 VS 
_ ee 5 th Savings and 
Assozlatl [ 9eth, N 
J has here lgurated a 
practice OF TX ~lmum ioan 
‘losing chal t may be 
made by attor1 id whereas 
such acti ed to ke 
: f of e righ 
yr easonable 
for dered Db 
lt ed tna 
Asso he City 
os. l I Assoclatlor 
au action ol 
ssovlat he fees 
yrne nectic! 
he rigage 
10 I b 
ere € 
eys to 
¢ Tor 

f 
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memo Association 
irged to ¢ yarticl- 
o j } 1ceé or 
subdir ittiz to 1 pra *T1CE 
hether im} he afore- 


Passaic Bar Annual 
Banquet January 17 
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RSEY LAW 


Season's Greetings 


TO THE BENCH AND BAR 


JOURNAL EXTENDS is 


Are You Covered? 


By Joseph M. Jacobs* 
Should winter months bring a 
recurrence of the December, 1947 
snowstorm, or anything resembl- 
ing it, some owners of insecure 
buildings, will find, as they did 
then, that roofs may crumble and 
walls may tremble under the 
weight of excessive snow and ice. 
If following a roof collapse, a be- 
] caguered but wary owner should 
tel ephone his insurance broker 


and ask, “Am I covered in case 
of fire?’’ the alert broker, famil- 
iar with the recent decision of 
the United States Court of Ap- 


peals for the Third Circuit in 
Albert Geldmdn v. Piedmont Fire 
Insurance Company, et al, 198 F. 


2d 712 (1952), will promptly re- 
ply, “No. not until you repair the 





Uniform Commercial 
Cede Bill Filed 
(ACCN)—A 
imercial code 


BOSTON 
uniform eccn 


205-page 
bill has 


been filed tor consideraticn by 
the 1953 Massachusetts legisla- 
ture 


tional Con- 
ssioners on 
11 years 
more 
code 


the Na 
ommi 
w alfter 
a cost of 

uniform 


Approved by 
ference o: C 
Uniform State La 
of preparation at 
than $400,060, the 


legislation covers a broad section 
of business law and is designed to 
modernize laws governing the 
sale of 2001s, commercial paper, 
bank denosits and collections, 
etters of credit, chattel mort- 


gages and cther secured transac- 
and ph of private com- 


mercial lax 


tions, ases 


is expected to be in- 


troduced ‘his year in the legisla- 
tures of a :umber of other states, 
with the hope that it will be 
donted : jtually by most or 


Massa- 
Rep 


all of the 8 states. The 


chusetts bill was filed by 


Earle S. Tyler on behalf of the 
Massachusetts commissioners on 
uniform state laws 


Family Law Seminar 


A graduate seminar 
on Family Law will be given at 


schoo] of 


le coming we term, 
' 





it was announced Monday by 
Dean Alfred C. Clapp 

More than a dozen authorities 
in various aspects of the sunject 
from juvenile and domestic rela- 
tions to the sociological and 
osychiatric aspects of divorce 








vill be in charge of the seminar 
The ar will iirst stud 
New Jer judicial machinery 
for handling intra-family dif- 
ferences and also non-judicial 
agencies concerned with family 
disorganization proclems. A care- 
ful study of the legal and cul- 
turala cts of divo1 hen 
be made. Fina prop or 
1 edia ctlo rancl Iro 

urely legislative to inter-pro 
—. = be explored 

Memters of the bar enrolled in 
the rs ate Division of Rutgers 
School of Law may take the Sem- 
inar for course credit toward 


Other inter 


WOrkK 


LL.M. degree 
ed persons qualified by 
ra related disciplines or profes- 
sit nay register as special 

tudents. Registration will be at 
the School of Law, 37 Washing- 
ton Street, Tuesday, January 27 


the 
es 


may 
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what’s more, you 
the property 
will be with- 
those re- 


damage—and, 
or whoever owns 
inside the building, 
out insurance until 
pairs are made.” 

The plaintive chronicle of Al- 
bert Goldman, dealer in electric 
fans, is narrated in an opinion 
by Judge Maris in which Judge 
Hastie joined. Judge McLaugh- 
lin, who dissented. of the 
opinion that because of error in 
the charge Goldman had been 
deprived of his day in court. 

In 1947 Goldman rented a one- 
story building for the purpose 
of storing fans and parts. Exhib- 
iting a natural precaution, he 
first contacted an insurance writ- 
ing agent and requested fire in- 
surance to cover $75,000 worth of 
inventory. The agent inspected 
the building and then issued four 
policies for $15,000 each, afford- 
ing 80% coverage Goldman 
thereupon stored his stock of fans 
and parts in the building. Then 
came the great storms of Decem- 
ber, 1947. The building bore the 
heavy weight of snow until Feb- 
ruary 14, 1948 when a portion of 
the roof collapsed. Goldman went 
into the building, saw some snow 
and some damage to the roof and 


was 





then telephoned the agent and 
told him what he had observed 
and said it would not damage the 
goods. The agent told Goldman 
he need do nothing about it and 
oldman left immediately for 
Florida and did not revisit the 
building until after it had been 
destroyed by fire a month later. 
Goldman sued the insurance 
companies on the four policies 
for the damage to his fans and 
parts. As an affirmative defense 
the companies asserted that they 
were relieved from liability by 
virtue of the following provision 
in the standard fire policy: 
“Unless otherwise provided 
in writing added hereto this 


company shall not be liable for 
loss occurring ‘a’ while the 
hazard is increased by any 


control or 


means within the 
know tne insured;” 


nome of 
i tention’ Judge 
hazard had 
by the collapse on 
the building 
the insured merchan- 





dise was stored, that this was 
known to the plaintiff and its 
correction was within his control 
and that accordingly they were 
not liable, by virtue of this ‘in- 
-rease of hazard’ clause, since the 
extra hazardous condition had 


not been corrected by the plain- 





tiff at the time of the fire 
Goldman claimed, on the other 
hand, that the hazard had been 
increased by accidental means 
and not by any me: within his 
control or knowledze. The majo 
ity of the Court ruled that the 
companies’ conte was a COr- 
rect state law of New 
Jerse ntiff could 
have ¢ Duild- 
ing or i dl to do 





sO or ne 








mercnandlse to a 1Ter 

f storage.” In short, “iu 

he insured does not promptly 

take the steps oj o him to 

abate the hazard, the insurance 

remains suspended until he does 
SO 

The Court necessarily sought 

to apply New Jersey law because 


case ar the Federal 
Court in New Jersey on the basis 
of diversity of citizenship and in- 
volved New Jersey policies of in- 
surance. The New Jersey legis- 
lature in 1944 adopted the stan- 
dard fire policy then in use in 
New York and elsewhere, follow- 
ing the recommendation of the 
Fire Insurance Committee of the 
Insurance Section of the State 
Bar Association, but a federal 
court, duty bound to apply New 


5, Col. 1) 


the ose in 
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DIGESTS OF RE 


MUNICIPAL LAW—A municipal- 
ity may by ordinance prohibit 
the erection of commercial 
billboards in designated zones. 

ZONING—MUNICIPAL LAW—A 
municipality may not by ordi- 
nance require removal of exist- 
ing billboards since they may 
be continued indefinately as a 
non conforming use. 

STATUTES—MUNICIPAL LAW 
—Municipal powers conferred 
by one act are not to be deem- 
ed abridged by other acts in 
the absence of .-most cogent 
evidence of such legislative in- 
tent. ! 

Digested from an opinion by 
Brennan, J. rendered December 
22, 1952. Supreme Court. United 
Advertising v. Raritan. For ap- 
pellant—“Moertimer Eisner (Arth- 
ur J. Sullivan on the brief). For 
respondent-—-Raymond Del Tufo, 
Jr. (Lum, Fairlee & Foster, attys. 
Vincent F. Biunno on the brief). 

The Billboard Act of 1930 im- 
posed certain license and other 
restrictions on the maintenance 
of outdoor billboards. The act was 
revised and supplanted by the 
Billboard Act of 1942 which con- 
tinued most of the provisions of 
the earlier act but not 
which had provided “nor shall 
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Sec. 8} 


| zoning 


. 


CENT OPINIONS 


any such permit be issued to erect 
or maintain any such bill board 


or other structure in a place 
where the same is or shall be 
prohibited by any municipal 
ordinance”. 


In 1951 the appellant Borough 
adopted a zoning ordinance pro- 
hibiting commercial billboards in 


nine zones and requiring remov- | 


existing commercial bill- 
thin 2 years. 

Plaintiff holds a license from 
the State for two billboards 
which it owns and maintains in 
the prohibited zones 

The lower court held that since 
the legisla:ure omitted the pro- 
vision of Sec. 8 of the 1930 law in 
the 1942 Act, it must be held the 
legislature abolished the right of 
a municipality to legislate on the 
subject of billboards 

Held: The omission of Sec. 8 
does not have such significance. 
The purpose of the clause in the 
1930 law was to make clear the 
legislative intent that the muni- 
cipality’s zoning power was not 
to be considered withdrawn or 
curtailed by the 1930 law. But 
this was wholly precautionary. 
Without the clause the 1930 Act 
/would no= have superseded the 
zoning power. The exercise of the 
power would not have 
| prevented or interfered with 
|realization of the objectives of 
;the 1930 law. And the same is 
true of the 1942 Act. The pro- 
visions of both laws were plainly 
| intended 0 supplement, not sup- 
|plant, the municipal powers. 
| The omissinn of sec @ of the 1930 
| Act, which was mere surplussage, 
| is no suovp rt for the conclusion 
| reached below. Powers given un- 
} der one act are not to be deem- 
|ed abridged by other acts in the 
!absence of most cogent evidence 
|of such legislative intent. 

The provision of the ordinance 
requiring removal of existing 
|/commercial hillboards is however 
jinvalid. This section is contrary 
to R.S. 40°55-48 which provides 
that non conforming uses or 
structures existing at the time 
of passage of any zoning ordin- 
ance may be continued. The mu- 
nicipality has no power to limit 
an owners right to continue a 
non conforming use indefinitely. 


al of 
boards wi 
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| construes 


This secticn of the ordinance 

is however separable 
Reversed and remanded 

judgmen* accordingly. 


for 


_TRUST S—CONSTITUTIONAL 
LAW — The Prudent Man In- 
vestment Statute is constitu- 
tional and applies to trusts 
created prior to its enactment 
where the trust contains no 
expressed intention to the con- 


trary. 
TRUSTS—By virtue of the Pru- 
dent Man Investment Act, 


“limited legal investments” to 
the extent defined therein are 
now legal or lawful invest- 
ments for fiduciaries. 

—Where the trust instrument is 
silent as to investment powers 
or as to the time at which 
the trustee’s investment pow- 
ers are to be fixed, the trustee 
may invest in any investments 
legal or lawful at the time of 
investment. 

Digested from an opinion by 
Vanderbilt, C.J. rendered Dec. 22, 
1952. Fidelity Union v. Price. For 
appellant—lIrving Riker. For var- 
ious respondents cross-appel- 
lants—Ira C. Moore, Jr., Harry V. 
Osborne, Jr., William Rowe and 
Frederick J Waltzinger. 

The issue involved is the con- 
stitutionality of the Prudent Man 
Investment Statute and its ap- 
plication to four trusts created 
prior to its passage. 

Held: The early law in New 
Jersey and elsewhere was to the 
effect that fiduciaries could only 
invest in public or government 
bonds or bonded securities if 
they did not choose to invest at 
their own risk. Gradually the 
States, including New Jersey, en- 
acted statutes listing other in- 
vestments or categories of in- 
vestments approved for fiducia- 
ries. In 1942 a model statute fol- 
lowing the Massachusetts pru- 
dent man investment rule was 
prepared. This statute has been 
adopted in 23 states, including 
New Jersey, in whole or in part. 
Seven othe. states adhere to the 
prudent man investment rule by 
court decision. Thus, in a major- 
ity of the states. fiduciaries are 
now authorized to invest in com- 
mon stocks 

Originally, the only way a fidu- 
could act with safety in 
making investments was to get 
prior court approval thereof 
Thereafter the statutory legal list 
of investments for fiduciaries was 
begun an.j added to until the 
enactment of the Prudent Man 
Investment Statute in 1951. 

The N. J. statute defines “legal 
investments” as those authorized 
by statute other than this sta- 
tute and “limited legal invest- 
ments” as all others. It requires 
in Sec. 2 that fiduciaries use the 
ordinary caution in making 
investments which one would 
exercise in the management of 
his own affairs. By section 3 it 


ciary 


limits investment in “limited 
legal investments” tu 40% of the 
trust. Sec 8 recognizes that the 


trust provisicns and court super- 
intendence are paramount and 
take precedence over the powers 
conferred by the statute. Sec. 9 
terms such as “legal 
investments” or “investments in 
which a fiduciary may by law in- 
vest” when used in a trust in- 
strument, as including limited 
legals unless a contrary intention 
is expressed. Sec. 10 makes the 
act retrospective as well as pro- 
spective. Thus, the statute has 
the effect of expanding the 


| types of investments which a 
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To Establish Institute of 
Law at Georgia U. 


ATLANTA ‘(ACCN)—Georgia’s 
state board of regents has auth- 
orized the establishment of an 
Institute cf Law and Govern- 
ment as a part of the law school 
at the University of Georgia. 











Employment of two professors 
and five student assistants was 
authorized as the board estimat- 
ed operation of the institute 
would cost $67,800 annually 

Scheduled to get started next 
April 1, the institute make 
tudies fur the stat» legislature 


the appellate courts, the Georgia 
Bar Assn. and other Zroups close- 
ly affiliated with administration 
of law. 

The institute’s studies will ap- 
ply to procedures of state admin- 
istrative agencies, taxation, pub- 
ic utilities and businesses sub- 
ect to governmental regulation 
It v attempt revision of the 


4 Will 


, civil and criminal codes and will 


conduct si:ort courses for tax of- 
ficials assessment and evalu- 
ation. 


in 


fiduciary may legally make to in- 
clude up to 40% of previously 
unlisted investments provided 
appropriate care is used, and the 
terms of the trust or court order 
are not violated. Beyond expand- 
ing the types of investments 
authorized, it affects no change 
in the rights or obligations of a 
fiduciary. 

The statute as thus applied 
impairs nc obligation of contract 
or vested rmght. It is the rule in 
this state that a trustee, in the 
absence of a contrary provision 
in the trust instrument or court 
order, may invest in such invest- 
ments as are legal or permitted 
by statute at the time the in- 
vestments are made. This ruling 
was based on the lozical conclu- 
sion that a creator of a trust, of 
ordinary intelligence, would and 
does so intend unless he states 
Otherwise. The Prudent Man In- 
vestment Statute recognizes this 
principle. 

Accordingly, the statute is not 
unconstitutional. 

The Price Trust authorizes the 
trustee to retain anv investments 
coming into its hands and “to in- 
vest and reinvest in such securi- 
ties as are lawful for trust in- 
vestments under the laws of the 
State of New Jersey”. There is 
no expressed intention to fix the 
investment powers of the trustee 
with respect to the laws in effect 
at any particular time and there- 
tore it is presumed the testator 





Bon Ton Group Seeks 
Recruits 


Appointment of Nathan Ture- 
sky, as chnaizman of the Bon Ton 
Repertoire group of the Essex 
County Bar Association has been 
announced by Morris M. Schnit- 
zer, president. Nathan Cholod- 
enko will oe chairmen of the an- 
nual meeting and dinner which 


















is scheduled for 25th at 
the Hotel Astor in New York 
City. 

The Bon Ton -ds about a 
dozen men to }] ipate in the 


annual show. New members of 
the cast and script writers wil. 





meet January 14th at the home 
of Nathan Cholodenko, 494 N 


Maple Avenue, East Orange 


Announcement 
Hendler announces 
of his law office tc 
Street. New Bruns- 


Louis L 
the removal] 
67 Patersun 
wick. 
intended the statutes in effect a 
the time of investment shoulc 
control. Under the act, limitec 
legals to an extent of 40% are 
legal investments and the truste¢ 
may invest therein. The decisio: 
below on this trust is reversed. 

The Barr trust provides thé 
trustee may continue any invest 
ments “then held by it” when the 
seller dies ‘‘but shall be limitec 
in makinz new investments t 
such as shal] then be legal fo 


the investment of trust fund 
: The court below held 
“then” in the clause as to nev 


referred back to th 
time of settlor’s death, whicl 
was prior to the Prudent Maz 
Act, and hence that the act wa 
not applicable. This was an er- 
roneous construction It lifts th 
words from their own clause an 


investments 


carries them back to a prior 
clause complete in itself. Th 
werds shouid be read in their 


own clause and a reading of the 
entire paragraph indicates th 
intention tnat the law in effect 
at the time of investment sha! 
govern. The act does apply. 

In the Russ Trust there is n 
provision regarding the nature or 
types of investments. The court 
below properly held that th 
trust being silent, the law in ef- 
fect at the time of investment 
controls and that the act is ap- 
plicable. 

Affirmed in part and reversed 
and remanded in part. 
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DIGESTS OF RECENT OPINIONS 





ESTATES — Voluntary payments 
to distributees, without an 
order authorizing them, are 
made by a representative at 
his own peril. 

—A decree approving a repre- 
sentative’s account in which he 
has credited himself for money 
paid to a distributee beyond 
the distributee’s share, fur- 
nishes no protection for such 
overpayment. 

ESTATES LIMITATIONS 
The statute of limitations is 
no bar to an action to sur- 
charge a_ representative for 
overpayments to a distributee; 
nor is laches unless the repre- 
sentative has changed his 
pesition or was prejudiced be- 
cause of the delay. 

NTEREST — Interest on sur- 
charge for overpayments to 
distributees not allowed where, 
with full knowledge, surcharge 
action was delayed for 13 years. 


trom an opinion Dy 
1,S.J.A.D. rendered 
1952. Appellate Division. In re 
kerman. For plaintiff—William 
Reimer (H. Edward Neese 
‘ For defendant Moore 
ies A. Major (Breslin & Bres- 

atty For defendant } 





Digested 





Mass 
George A. Brow 
Lloyd & Griggs 





ison 





In 1951 the substituted admin 
rator of the Estate of Ell 
rman instituted tl t 
zainst the original ac 
Moore, to surcharge 
rpayments made to cert 
stributees in Moore’s pa 


stribution of the estate in 


nis j 
aii a 











County Court surcharge 
$3.038.56 with interest 


1936. Moore appeals 
the substituted administra! 
ross appeals 
Ackerman died in 1935 
persons entitled to share in 
estate fall into 14 groups 
h each group entitled 
Moore qualified as ad- 
In 1936, th 


trom 


Ellen 


+ } r<¢ 
U Silds 


nistrator 





rt order, he distributed $61.- 
giving $12,873 to group 14 
681 to group 9; $8,322 to group 





nd less than $6,500 to each 
the other groups. Again 
38, Without court order, 
iputed $15,333, between each of 
groups who had 
s than $4,000 on the first dis- 
ion. Later in 1938, pursuant 
urt order, he distributed 
dup 12 an additional $4,835 
ll payment of the share 
oup 4. This made a total 
783.52 for group 12. Moore 
*~harged as administrator in 
laintiff was appointed 
it administrator. Dis- 
Outions thereafter were mad 
rsuant to court order to tho 
ips who had not been over- 
The net result was that 
ips 9, 12, 138 and 14 
than any other group 


ne als- 





recelve 








AGE 








recelvea 


The substituted administrator 
sought to surcharge Moore for all 
paid to these four groups 


in excess of the $7,885.92 paid to) 





each of the other ten groups 
trial court used $9,835.36, | 
ich had been the total sum 


ordered paid to group 12, as the 
figure and thus found that 
only group 14 had been overpaid. 





Held: Defendant's contention 
that approval of his accounts 
showing the partial distribution, 
in 1936, are a bar to this pro- 
seeding. is without merit. RS. 
3:10-18 specifically makes an ex- 
in a case of mistake in 


-eption 










the account proven to the satis- 
f ion of the court and in Ely 
v. Norton 6 N.J.L. 187 an over- 
Jayment to a distributee was 
specifi y referred to as a ‘“mis- 
LiKE 

yments to distrib- 


an order author- 





1e re made by the re- 

ntat his own peril. 

en if he acts in good faith. If 
e makes an overpayment, it 
es not diminish amount 





the estate which, in the eyes 
if the law remains in his hands 
for distribution. A decree allow- 
a representatives account, in 
h he has credited himself 
money paid to a distributee 
just proportion, tur- 
no protection to the re- 


presentative making 





nus 





for such 

verpayment 
The statute of limit 
not constitute a bar to enforce- 
nt of surcharge overpay- 
does laches, 
changed his posi- 
by the 
7 


surcnarge 


ATION 
aviOlls 


aoes 
ior 


nents; nor unless 


fiduciary 





1im aware of 

but did 
1othing to recover the overpay- 
! s. He has not been pre- 


‘ed by the delay 
rer, the calculation below 
vas wrong. The order directing 





pay! it to Group 12 did not fix 
the distributive share to each 
group. However, since payment 
Group 12 was pursuant to 
irt order, defendant can not 
be held liable for any overpay- 


ment therein 

Disregarding the amount paid 
croup 12, there was $109,737.49 
ilable for the other 13 groups 
means $8,441.34 for each 
2roup. Moore therefore overpaid 
group 9 and 14 a total of $5,672.72 
for which he should be 
harged and which should go to 
the other eleven groups so that 
each receives a total of $8,441.34. 








sur- 





Interest should not be charged 
because no proceeding was 
brought until 1951 though plain- 


tiff was fully aware of the over- 
payments as early as 1938 

Reversed and remanded with 
-osts to plaintiff. 
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CONTEMPT—VENUE—In crimi- | 
nal contempt proceeding in the | 


Chancery Division for violation 
of a restraining order, the 
venue need not be laid in the 
county where the offense oc- 
curred but should be laid in 
the vicinage or county most 
accessible thereto. 


—A trial for contempt may be 
had in a county other than 
that in which the contempt oc- 
curred if the court rendering 
the judzment contemned had 
statewide jurisdiction. 


CONTEMP?T—Irregularity, other 
than lack of jurisdiction, in the 
order allegedly contemned 
cannot be examined in the 
contempt proceeding. 


—The degree of proof necessary 
to convict in criminal con- 
tempt is proof of guilt beyond 
a reasonable doubt. 


Digested m ypinion by 
Burling, 7. rendered Dec. 22, 1952. 
Supreme Cuu! Whippany Pap- 
erboard v. Li 301 als. For 
appellants---Emil Oxfeld. ‘Roth- 
bard, Harris & Oxfeld, attys 
Rothbard, of counsel 


a er 
samuel uw. It 


Howard A. Goldbe on the 
brief). For respondent—Charles 
Handler ‘Louis R. Lombardino 
and Samvucl H. Be on the 
brief). 

Plaintiff, owner of three plants 


in Whipnany, M County, fil- 


ed a complaint in the Chancery 
Division against tl defendant 
unions and various named in- 
dividuals for an it tion alleg- 
ing illegal mas *keting, in- 
timidation and threats of vio- 
lence, and other 1duct threat- 
ening irreparable in to plain- 
tiff and its p erty. It sought 
injunction against these alleged 
illegal practices. An order dated 
Nov. 16, 1951, signed by Judge 
Stanton, airect efendants to 
show cause befor Chancery 
Division at H County on 


Nov sought by 


21 why the 1 
plaintiff snuuld not be 


granted. 
The order contained ad interim 
restraints enjoining » presence 
of more than 3 pickets in front 
of the entrance to each plant, 
who were [to 1in a space 
of at least 10 yetween each 


violence or 
intimida- 
plaintiff, 


picket, enioinin 
threats of violence or 
tlon on any employee Oo! 
ind enjoining the commanding 
or aiding or abettil any viola- 
tion of the 3 picket and non in- 
timidation restraint 


On Nov. 21, 1951 and on sub- 
sequent t ndants ap- 
peared by counsel and obtained 


continuances. Fach continuance 


es eTteé 


provided that straints in 
the order of Nov ‘ontinued. 
On April 7 ertain in- 


cidents oecurred which the 


present proceeding stems 





of plain- 


On April 9, on motion 
\ an 


tiff. supported iffidavits, 


order issued by Chancery 
Division. Judge Jose L. Smith 
presiding. directing defendants 
to show cause bef the Chan- 
cery Division Essex County, 


oe adiudged 
failure to 


why ‘hey should 
cuit? of conten 





obev the vestrainin order of 
Nov. 16 

| On Aonril 18, defendants ap- 
peared by counsel before Judge 
Stein. in Essex C pleaded 
jnot guilty and ed the right 
to move to dismi the order. 
Judge Stein fixed Mav 5 for 


trial in Ess¢x Countv and assign- 
ed Charles Handler, Esa. to pros- 
nroceedi! On May 2 
defendants moved vacate the 
April 9 order on several grounds 
and in the alternative for trial 
by jury and other The 

t vas denied. 


ecute the 


items 


motion to va 
Trial by jury wa ranted. and 
|was thereafter had on May 5 


presiding. De- 


| with Judre Stein 
lenge to thé 


| fendants filed a 
| array contending trial should be 
had in Hudson County where the 
civil action was laid. The motion 
|} was denied, the tria 





1. proceeded, | 


Union County Bar Annual 


Meeting February 11 


The Unisn County Bar Asso- 
ciation will hold its Annual 
Meetiyg_and Dinner on the eve 
of Lincoln’s Birthday, Wednes- 
day, February 11, 1953, at the 
Essex House in Newark. 





and the cefendants were found 
guilty. They appeal. 

The principle issues raised are 
(1) the cuntempt order to show 
cause was void because the re- 
straining order of Nov. 16 was 
void, (2) the contempt order was 
void because of improper venue 
and the challenge to the array 
should have been granted, (3) 
the court erred in denying the 
motions for dismissal at the close 
of the presecutions case and in 
portions of the charge. 

Held: Violation of a 
or order prohibiting the doing 
of an act constitutes criminal 
contempt. The court in which or 


judgment 


against which the alleged con- 
tumacious conduct occurred has 
authority institute and carry 


through such proceeding and to 


appoint any attorney to prose- 
cute same. 

(1) It is argued the restrain- 
ing order was improper because 
venue in the cause was laid in 
Hudson County whereas. the 
property involved is in Morris 
County. This is without merit. 


The Superior Court has original 
jurisdiction throughout the 
State. The action was properly 
triable in tne Chancery Division 
Vicinage No. 1. The Court had 
jurisdiction over the cause and 
any irregularity in the order can- 
not ke examined in a contempt 
proceeding. The order must be 
respected until annulled by the 


proper authority 

(2) The venue of the contempt 
was properly laid. Prior to the 
1947 Constitution the practice 
and rule im Chancery were that 


contempts be heard in chambers 
most accessible to the locality in 
which the cause of action arises 
by a vice chancellor other than 
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Appellate Decisions 


Supreme Court 

Penn. R.R. v. P.U.C. Modified 
and remanded Dec. 22, 1952. A-48- 
52. 

Starogo v. Sobolinski. Affirmed 
Dec. 22, 1952. A-58-52. 

Fischer v. Bedminster. Affirm- 
ed. Dec. 22, 1952. A-65-52. 

Werbe!l v. Mullen. Afirmed Dec. 
22, 1952. A-70-52. 

State v. Grillo. 
22, 1952. A-33-52. 


Affirmed Dec. 





the one whose order was alleged- 
ly contemned. Our present rules 
contain no limitation on this 
course of procedure. Rule 2:8-2 
(d) and 3:80-2 (c) require that 
another judge hear the contempt 
and NJ.S. 2A-15-16 is to the 
same effect, giving also the right 
to trial by jury while N.J.S. 2A: 
5-57 provides for inprisonment 
‘in the jai] of the county where 
the court is sitting’. The legisla- 
ture cleariy recognized that a 
trial for contempt may be had 
in a county other than that 
where the contempt occurred if 
the court which rendered the 
judgment contemned had state- 


wide jurisdiction 
(3, The asserted error in de- 
nial of the motion to dismiss is 


not supported by the facts. The 
denial was proper. 

The asserted error in denial of 
requests to charge on the bur- 
den and degree of proof is with- 
merit. The court adequately 
that in order to convict, 
the jury had to find each de- 
fendant guilty beyond a rea- 
sonable dcubt 

Error is alleged in several 
specific sentences or portions of 
the charge. A single sentence or 
portion may not be extracted and 


out 
charged 


construed without regard to the 
whole chorge. Viewed in this 
light, the charge indicates no 
prejudicial! error and was not 


such as to confuse oc mislead the 
jury nor to convey an erroneous 
understanding of the legal prin- 
ciples involved 

Affirmea 








and New York. 
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New Jersey’s Largest Reporting Service 
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ROBERTS, WALSH & COMPANY 


CERTIFIED SHORTHAND AND STENOTYPE REPORTERS 
605 Broad Street, Newark 2, N. J. 
MArket 2-3240 


Large Air Conditioned Deposition Suite Available 


Our reputation for accuracy and expeditious delivery 
is well known among the legal profession in New Jersey 
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... Loss of Income 


to attorneys 


... Loss of Life 


* Group Life Plan— 


... Liability 


NON-CANCELLABLE 


TRIPLE PROTECTION 


* Professional Disability Plan— 
$450,000.00 paid in claims 


for attorneys and their employees 
$158,000.00 paid in claims 


Protective Insurance— 
against professional errors 


The only Group Plans approved by the } 
New Jersey State Bar Association } 


JOAN A. COUCH, JR., & COMPANY 


1180 RAYMOND BOULEVARD 
NEWARK 2, NEW JERSEY 


MARKET 3-3086 
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THURSDAY, 


JANUARY 1, 


1953 


CRIME ON THE WATERFRONT 


in this Column 
Driscoll to ‘the 
recent creative 
thboring states, 


Recently 
by Governor 
stressed the 
with our nei 
meet many 
public 
The most recent 


passing day. 


we 
amazing 
role 
interstat 
and varied complex ake problems. 
benefits which have already been and 
from such cooperative ventures becomes more 
illustration is the 


t-quoted reference 
vitality of our states’. We 
weap Jersey in developing, 

couperation designed to 
The lasting 
can yet be achieved 
apparent with each 
joint bistate co- 


noted the of 


of 


operative effort of New Jersey and New York in the crive againsi 


racketeering, 
increasingly, 
front in the world 


during the past 


It is only natural that our 
led the way in a great 
should be the one to inaugurate 
in the task o* 


-the Port of New 


many 


tackling the waterfront octonis. 


organized crime and restrictive practices which have 


fifty years, plasued the largest water- 
York. 
State, whicni in recent years has 


interstate cooperative ventures, 
and follow through this process 
Armed with infor- 


mation obtained through New Jersey’s own unheralded preliminary 


investigation of 
terstate ramifications of 
ember, 1951, 
scale invest 
increased the stench along the 
sponded quickly and decisively 
York State Crime Commission. 
by Governor Driscoll, 


the 


the establishment of a pérmanent Law Enforcement 
However, the 
was amended in the Legislature 
the operation of the Council should terminate on July 1, 
,ess continued by the Legislature. 
outstanding 


extensive investigatory powers. 


by the Governor 


on the life of the Council five 


conditions on the docks, 
problem, 
invited the cooperation of New York State in a full- 
igation to uproot the evils which have produced and 
water 
with the 
There followed a recommendation 
in his Annual Messaze of January, 


rly disclosing the in- 
Driscoll in Nov- 


cles 
Governor 


re- 
New 


front. Governor Dewey 
full resources of the 


1952, for 
Council with 
measure sponsored 
to provide that 
1953 un- 


Faced with this serious limitation 


citizens of New Jersey 


of high capacity and attainment were nevertheless persuaded to 


serve as members of the Coun 
a result of che cooperative 
has demonstrated beyond any 
terest of the public weltare 


the lite of the Law Enforcement Council and thus revert to 
a permanent 


Governors original plan for 
Bar can 


cil. What 
undertaking 
doubt the urgent 
to discard the one-year limitation on 


be a vigorous iorce in having 


has already transpired as 
between the two states 
need in the in- 


the 
continuing agency. The 
this speedily come to pass. 


Exposing the shocking waterfront scene to the glare of public 
p 


resentment and tollowing 
those found guilty of crime 


1S 


ment ol measures to prevent recurrence of 
As the Governor has already indicated, 


Vigilance are also required. 


this up by 
certainly not enough. Swift enact- 


speedily bringing to book 


the evils and constant 


uniform corrective legislation in both staies will no doubt be 
recommended. Here, particularly, the Bar can, by its active in- 
terest in the work ahead, perform a great and lasting service 


to all the citizens of the State. 
hope that 


for too many 


State Bar Section To 


i In 
the ugly conditions which have r 
decades may soon be a thing of 


we may take renewed 
lagued the waterfront 
the past. 


this way 


Study Uniform 


Commercial Code 


The Corpcration, Banking and 
Mercantile Law Section of the 
New Jersey State Bar Associa- 
tion has assumed the responsi- 
bility cf analyzing and annotat- 
ing the Uniform Commercial 
Code. Anticipating that at a 
future date the Code will be of- 
fered for aaoption by the New 
Jersey Legislature, the commit- 
tee proposes to make this study 


so that i* will know the effect 
of the Code on the present law. 
The Sectiun has been advised 


that the Code will be introduced 


in a number of legislatures this 
coming yeor. 

The Con:mittee desires and 
needs the assistance of all law- 
yers interested in Commercial 
Law. Listed below are the laws 


that will »e repealed if the Code 
is adopted. If you are interested 
in analyz:ng or annotating any 
portion of the Code, please indi- 
cate your :ntention by checking 


the item listed and by filling in 
the form helow. 


Unifoim Negotiable Instru- 


ments Law 
Uniform Warehouse Receipts 
Act 
3. Uniform Sales Act 
4. Uniforii Biils of Lading 
Act 
5. Uniform Stock Transfer 
Act — 
Uniform Conditional Sales 
Act 
7. Uniform Trust Receipts 
Act — 


8. Chattel Mortgages Law — 
9. Bank Collecticn Code 
10. Bulk Sales Act 
Please send the information to: 
The Special Committee on Uni- 
form Commercial Code 

Professor Donald Kepner 
Rutgers Law School 


37 Washington Street 
Newark, New Jersey 
I shall ** available on 
ee eee date. 
Name ......... 
Address _.............. 
PORNO 22, savedeuces Hi. tonderseounne’ 





‘Voice of the Bar 


COMMENT AND CRITICISM 
INVITED 








Editor, 

iNew Jersey Law Journal 

| Dear Sir 

j I feel that vour editorial deal- 


ing with the Rutgers professors 
exemplifies the type of shallow 
| thinking and glib expression that 
has, during the past y 

,;ccntriduted to the gradual 

sion, oy official action, of the liv- 
ing suostance of many basic Am- 


itimes it 


democratic rights 
by consti- 
The same 
‘hed in terms ol! 
“public 
the 
pro- 
exemplary 
ae highest 
Vithout 
cha 


or even 


erican 
frac | y Oo 
reeaoms g 
tutional doc 
cou 


uaranteed 


uments 





cencepts 
“criminal 
morality” 
summary dismi 
possessing 
teaching r and 
professional standins 
either the formality ‘of 
preferred against them, 

pretense proof of guilt, an 
n which permanently bars 
from earning a livelihood 
Id ‘and hecause 
bar them from 


conduct” and 
reflected in 


of two 


w“ ere 
ssal 
fessors 
ecords 


rzes 


f 
Ol 


them 
in their c 
of thei 
others as 


The 





hosen fie 
* age, may 
well 

mockery 


editorial makes a 


of a great protective right by 
turning the proiection against 
self-incrimi ion into an act of 


lai 
lation. What good is 

to exercise it is as 
destructive as to waive it? It is 
false and dangerous doctrine to 
that “where a witness refuses 
to answer a question, calling upon 
this privilege. he in effect states 
he might be convicted of a crime.” 
The truth, as repeatedly stated by 
the courts, is that no presump- 
tion of attaches to a wit- 
ness asserting the privilege—that 
the privilege was intended par- 

cularly to protect the innocent. 
Our elders, who conceived the 
safeguard. designed it to protect 
against heedless. unfounded or 
tyrannical prosecution. That at 
might become also a 
shield for the guilty. is irrelevant 
‘o the basic issue. 

The statute cited by the editor- 
jal is, likewise. no authority for 
the false concept advanced. RS. 
40:69A-167 does not take away 
the right of a holder of munici- 
pal office or position to assert the 
con? itutional privilege in the 
area of his personal beliefs or 
opinions. or private or personal 
associations. The statute relates 
merely to refusal to testify 
“regarding the property, govern- 
nent or affairs of the municipal- 
ity, c ding his nomination, 
deere appointment or official 
conduct.” And the conclusion to 
be drawn from the fact that sim- 
ilar concepts were embodied in 
ceriain legislative and constitu- 
tional proposals of the past fif- 
teen years is not that thev were 
good, but rather that they were 
properly rejected by the i- 
ture and by our ] 


self-incrimi 
he right, if 


Y 
I 
y 
I 
¢ 


sal 


gullt 


tne 


reocar 


legis 
eonstituvional 
conventions as repugnant to the 
established principles of person- 
al and academic freedom. 
Students of legal history know 
that the safeguards signalized by 


the Fifth Amendment are not 
mere legal quirks or accidents, 
but rather the aftermath of the 


pains and tortures of the Inq. ae 
tion of the Thirteenth Century 
and of the ordeals of the Eng] ish 
Star Chamber of Sixteenth 
Century. Early legal ae saw 
the compulsory oath enforced by 
the inquisitor to extract self- ac- 
cusations or confessions of here- 
sies against the crown or church. 
The heart of the confession was 
the oath required of the accused: 


h 
tne 


Nic 
hist 


to support the mandates of the 
church or king, to answer all 
questions, to betray ail heretics 
{and to perform all penance im- 


, sional 


posed. 
This was the 
informers, whc 


hey-day of paid 
included profes- 
Spies, children, and even 
the demented. History also shows 
that the seeker for political and 
religious freedom, whether Cath- 
olic, Puritan or Republican, chose 
resistance to the oath as the, 









Taxpayers and Legislators Join To Curb 


State 


Taxes 





New Jersey Has Lowest Per 
Capita Tax in Nation 





Determined taxpayers combin- 
ed with economy-minded legis- 
lators in a 1952 attempt to slow 
dcwn the rampant surge of state 
taxes, acezording to the State Tax 
Annual Review of 19352. just re- 
leased by Commerce Clearing 
House, national authority on tax 


law reports. 


2nd business 


Residen's in five states, in the 
TOV I elections. voted % 
lace limitations on the collec- 
tion and use of tax funds. The 
evente 1ich held ieg- 





enacted 





islative s about 
175 meas affe eth ng taxes, 
some of wh reduced the tax- 
pavers’ burden. A few imposed 





others 


a permanent 


while 


on 


taxes put em 
reency 


basis 


levies 


All in al’. says the CCH report 
symbol of his crusade. Likewise, 
it was as an adjunct of. and as 


an instrument to protect, these 
freedoms, that the safeguard 
against compulsory testimony 
against one’s self was created 
Thus, the exercise by the Puri- 
tan of the right to refuse to take 
the oath and to testify as to his 
heresy, is taken to signify not his 
guilt, but rather his innocence. 
And throughout legal history, the 
privilege granted to the witness, 
not to testify. became the coor- 
dinate of the right of conscience, 
of thought and of speech 
Hisiory’s parallel applies to the 
events of the present day. This 
is again the period of the political 


informer and the witch-hunt, 
the day of the intellectual iron 
urtain. One “fingered” by an 
informer runs the risk of prose- 


cution under the Smith Act if he 
admits Communist beliefs or 
membership. A non-Communist 
runs an equal danger if he de- 
nies his affiliation under oath 
for he is then at the mercy of 
informer, who may be a 
r some enemy witha 
grind, eet who 

may cause a 
per‘ury. That 


the 
crack-pot, 
personal axe to 
ty his testimony. 
prosecution for 
estimony may be the informer’s 
nm isinterpretation of the thouzhts, 
expressions or associations of his 
innocent victim. The only safe 
course for such a prospective vic- 
tim. if he is in public life. or if 
he has voiced controversial opin- 
ions, is to protect himself by the 
legal] means that every true Am- 
erican has at hand, including the 
Firth Amendment. The courts 
say that any witness who is in- 
nocen: but who has a reasonable 
apprehension that his answer 
may become even a tiny link in 
a ‘main of evidence to induce 
prosecution ‘not necessarilv con- 












viction’, may properly avail him- 
self the privilege. Why not a 
dllege professor? 

“A college professor. least of all, 
should be a cowed. conformist, 
second-class citizen. Of all per- 


sons in the community. he should 
be the most protected when he 
exercis?s a rizht guaranteed to 
all persons. Like all others, he 
should be presumed innocent un- 
less proven to be guilty beyond 
a reasonable doubt. And it is 
ever a Shame to the highest in- 
stitution of learning in this great 
State that it has not yet learned 
to practice the lesson of freedom 
that it is sworn by law and tradi- 
ticn to teach to its faculty and 
its student body. 

The legal profession must be 
ever alert to the need to safe- 
guard the basic rights of all per- 
sons in the community, for our 
profession, as part of that com- 
munity, is not immune from the 
effects of the creeping disease of 
offizial oppression. The muscles 
of freedom must be constantly 
exercised, or they will atrophy 
and weaken from disuse; and 
such disuse takes place, if we 
lazily let pass, silently, a chal- 
lenge to basic academic freedom 
disguised in terms of “criminal 
conduct” 

Respectfully yours, 
Solomon Golat 


»ward some relief fo: 
certain states was 
1952. Bucking the 
ver, were some of the 


JUS States facing con- 


a trend 
taxpayers .n 
evident in 
d, howe 
more popu: 








re 




















inuing financial crises 

State collections reached 
arother all-time high, CCH re- 
Jorts. Total collections soared 

8 billions the fiscal year 1952 
an increase of more than 10‘ 
abov 1951. The average per 
c tax rose from $60 $64 
during th 

Sharin per capite 
tax burd s of Lou 
lana and who pay 
$193 each on an averag New 
Jersey retains the distinction of 
Oliecting the lowest per capité 
tax—$36. 

California and New York bot} 


passed the billion mark in 


ly collections. 


Public Employees To Get 
Social Security Benefits 
Dec. 23.—State Trea- 
er T. Margetts, Jr 
to extend Social Se- 
fits to 8,500 public em- 
some 400 political sub- 
New Jersey who are 


Trenton, 
surer Wal: 
moved today 
curity ben 
ployees of 





divisions in 

now without pension protection 
The action is possible under 

liberal interpretation of a re- 


sponsored b3 
cr municipal- 
acts to pro- 
coverage for 

retirement 


cently enacted law 
Governor I riscoll f 
state-federa} comp 
vide social security 
public bodies lackin 
systems 


A restricted inte: pretation pre- 


viously limited the scope of the 
new le¥islation to those emplo- 
yees who could NOT be coverec 
under permissive pension acts 





The new ruling by Attorney Gen- 
Thecdore D. Parsons sanc- 
tions extension of the social se- 
curl.y plan to those public em- 
p..yces wno might have beer 
covered by local pension pay- 
ments but who never actually 
were protected for one reason o! 
another. 


era] 


Treasuier Margetts, whose de 
partment 1s responsible for oper 
ation of the plan to provide Ol« 


Age and Survivors Insurance 
said: “We iiad anticipated tha 
net more ‘nan 100 towns, town 
ships and independent agencie 


with about 1,500 employees woulc 
be covereci under the more limit 


ed internreiation. Now we esti 
mate that at least 500 coverag 
gr zups. in:.uding cities, boroughs 
shel districts and counties 
with 10.060 eligible emplcyee 
can ce enrolled. 

“I have directed the Stat 
Agency for Old Age and Survi 


to lend every ait 
these groups wh 
wish to enver into an agreemen 
with the State to provide socia 
security for their frei un 
der the new interpretaticn. 


vors Insurance 
to officials of 


“Tam also pleased to announc 
that the S:ate will sign the mas 
ter agreement with Federal of- 
ficials, 11 «.m., Tuesday, Decem- 
ber 30, 1952 in my office. 


“May I at this 
public bodics in a position to d) 
so to take prompt advantage of 
the new ruling to previde protec- 
tion for their employees. The’ 
— contact the State Agen- 

, Old Age and Survivors Insur- 
ance Service, State House Annex 
Trenton, N. J. without delay.” 


time urge a! 


Former Newark Attorney 
Named Florida Bar 
Examiner 


Nathaniel J. Klein. formerly 
member of the firm of Klein & 
Kiein of Newark, and now 
member of the Florida law firm 
of Klein, Lehman, Shorenstein 





and “public morality”. & Kline, has been appointed as a 


member of the Florida State 
Board of Law Examiners. 
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ARE YOU COVERED? ing as it did the conversion of a Challenge New Utility Anivi-Strike Law in Virginia 
: pre-Erie-Tompkins federal deci- 7 ' 
Continued from page 1 n a question of state law settled sion, which did not even aim to Drivers’ Union Acts After State putes between certain puolic util- 
iw, into an Seizes Bus Line ities and their employees 





nciples of “general law” ap} 
a} Reis Tompkins case are alls 
) longer authoritative juridical our state 
pcos Provident Trust Co. 
Metropolitan Cas. Ins. Co., 152 


ne pny- Ff 2d 875 (C.C.A., 3rd, 1945), cert. wealth of decisional law in the ha aaa , 3 
reer ee a nditior f the bff aa ge . . ‘ in Richmond Circuit Court by 


y New Jerse\ 1 
ged declaration of the law of pa oes anos Gov. Battie recommended the 

CHMO} (ACCN) Yonsti- ,, Spa ; 
RICHMOND CCN c ‘en Virginia law revisicns to remove 


Ae 3 “ ae wil set ig 

tutionatity. o Jirginia’s newly- : ' pita 

; N ‘ veo q tee bai anti trike any doubis of constitutionality 
Pi eG od w Jersey’s revise blic utility < -S e see : aa eaten 

In point of fé New Jerse} ine i eens aise in a suit filed Tesulting from the U.S. Supreme 
act was challenge 1 a suit file Ee = Rates eh: 

: Eat court opinion in 1951 invalidating 





Jersey law, could not allow itself 
influe need by decisi 
New York courts 
ASE oO! haz ar 


ed to a case W her ec 


> 














mueey ee ak CC reauen) ee eee Cel. aah Ue toe (1946), Judge insurance field s not include Division 1079, Amalgamated Assn. “ Wisconsin public Usiiiy saa 
bject of insurance is rendered yor relied exclusively upon any ba eh ares beer pipe ae strike act 
: iy eerie. |e ety (Sew | any case tha iy be considered of PFlectric Railw: } tor SbriKe act 

the v. Fit: of Electric Railway and Motor 7 m4 

y some act of the insured her wy estehastes Fire Ins. Co. v. Fitz- thority. o} se Question “Coach Banisvecs Bacall The suit filed by the bus . ‘iv- 

u it was when the in- niwink & wo ¢ (C C.A.. aucnority On in l quesvlon oacn mployees oO America. : ; : 2 eR 
i vhat i a patrick, 2 F. 2d 651 354 : AFI ers’ union is the first case chal- 
ral Was a] ed f — S ] “ri Yr which even ints the way d 4. 4 
rance was applied for.” Amper- 3rq_ 1924) as a “rul which) & wes 7 ; lenging the consti citiemeltieg of 








sand Hotel Co. v. Home Ins. Co., correctly stated the law of New the construction plac: 1 upon the The union represents drivers 


nT 1N00 (7+ af pabecahbihaeale te : oF i pias? he revised Virginia law 
N.Y. 405, 91 N.E. 1099 ‘¢ t Jersey.” In the Fitzpatrick case “increase of h clause by for the Arnold Bus Lines, operat- 
10 Adherence t t rt. wit} wi Ta NT ing between Washington and nor- 


Judge Maris Th the clause 


ic-ennria thern Virginia suburbs New Jersey iurnpike 


Erie- Tompkins doctrine evident- Jersey ? 
ae Gov. Battle ordered seizure of Travel Doubles Estimates 


precluded even passin 





“+3 a 
1 nvuad 





o decisions of othe: : nspired that the ex the line, also iene as the Wash- 
t ‘lause “is used with ref- 4; ad knowledge” real hould ington. Virginia and Maryland NEW ERUNSWICK ‘(ACCN) 
to the doings of the insur- : ‘contro] and ki ‘ for, as Coach Co.. in order to prevent A total of 16.358,870 vehicles, more 
iself or to those of servants le tenan he pointed it. it nust appear curtailment of service from a (than double pre-constru tion es- 
sents, etc. over whose action he acate it that the insur h knowledge drivers’ strike in the heavily- timates, used the New Jersey 


the right and power to exe iry whether by virtue of those of the hazard and that the means Populated Alexandria - Fairfax turnpike from Jan. 1 to Nov. 22, 
f 

















e control.’ Williamsburg City acts there was an increase of o abating it hin his con- area. according to a report made public 
e Ins. Co. v. Weeks Drug Co., pazarg Apart from the fact that trol. If the in ; is ignorant At the time the state was for- °Y the state turnpike authority. 
3 Tex. 608, 132 S.W. 121 (Tex. the case b nly the faintest of the hazard, although it is a mally notified of the suit, the Toll collections amounting to 
Ct., 1910), or that the clause semclance to tne matters In itter which he might have con- state was operating buses to con- $14,585,534, together with receipts 
ated only if the insured issue in the Goldman case, the trolled had he known it, the pol- nect with other transit facilities from restaurant and service sta- 
gulity Of some act or actS oourt in the Fitzpatrick case, de- > is not affe On the other on the Virginia side of the Poto- tion concessions, indicated that 
iadly calculated to increas€ cided as it was during the Swift nd. althoug w of it. mae river the 118-mile toll superhighway 
sick and t t aetu \ 1. aes oe 2 ‘ eee ae Yywnected cur 
a oo a "Fire ms Vv. ag sig aah a ae yel if nt ine Rm hihi Seeking both a temporary and peng anne Pry wsi 7 bt 
e Stewa rt, 13 Ind. App. 627 i} x: a aa ce dence a a ‘ffec Seg a8 zt, 7 y peep en Injunction sr dace be oat ‘operation. ~* 

ahii02l Ath Ulla as aanvewne | interpret tn L ¢ ) mean that 2overnor to seize eialalies. utilities It had been estimated that the 
si sc ee i saa ; n bd nen ee om 7“ oF ee an increase of hazard cat sed by where he finds the public welfare authority would run into the red 
nari ‘ Se points there raised was based ON the collapse of roof under the threatened by a work stoppage, during its first year’s operation 

veRe the need tor te> th pre-Erie-Tompkins concept weieht of excessiv now results the petition filed by the union of the turnpike. 
rg ser “ '. te ' a. = lacie kaa ica pots = nine penetra contended that the act violates Authority Chairman Paul L. 
ac Of waned” clause ih oe. Hee ceat oan knowledge of the insured 1S the provisions of the federal| Troast said revenue from the 

: . = é leaerai common more a matter f En 





cai . h than Taft-Hartley act and is unconsti- turnpike showed more than a 

1an, one would naturall Dae nike ‘ igen iaigee rls gh oan y e€ — wor tutional both from state and fed- $6,000,000 surplus as of Oct. 31. 

se that the court found this 2. citation of New Jersev cases. REne SHe SRE SS eee en | Users of the toll highway cov- 
REY Ca es Se were en | a oe seanraen née rol Or The union complained that the ered 692,198,572 miles. Average 


nanner contended fo! DY 











fe pnasot ghia yes gery te ao ‘ Pecks ge ania vest ruaghonmaget Ries very existence of the governor's number of vehicles that used the 
t toa clear and authoritative .. Peg feeds 8 ygppoeain cae picts bls piecednielhe-e-lggh esl authority to seize the company’s turnpike daily was 49,207, for a 
Jersey precedent in support orn ctate of W pio teen paca picig etenaneea ian «sein: Me piney properties under the law “consti- daily average toll collection of 
interpretation contende be piornae’ : ac aa s ses aes ail vieipe — In- tutes a continuing impairment $44,604. Average toll per vehicle 
the insurance companies oe again prec a, nae : ee igre ten a : rag Ii of constitutional rights not only was slightly above 90 cents. 
; harotace that On? must view with some con- we go to the ictionary—what jn the present dispute but in all ~ ~ 
worthy dP vagus coess n this method of attempting Mr Justice Jackson has called future collective bargaining af- Announcement 
Maris opinion contains nor to ascertain the law of New Jer- “the last resot { the baffled festing the plaintiffs and all 
Se ee "a Sey. Our own courts frequently judge’—we find that “means” others similarly situated Sanford Silver ana M. Marvin 
Our a Sa pae eo) fin sion to establish new law signifies some active cx which The union further contended Sopersteir. announce the forma- 





Cc ise 
t's finding that it is the law ¢, yw, eee : a cae ae . So eee 
New Jersey that “an increased ....... Jersey, e.g. Faulkner v. oo rise to a result. It refers that as long as the governor is tion of a partnership to engage 
VEU Cl y Lilae all 1211ULCascu . . 1° ’ - Ry ‘ 4 ss aecalalcciiaie tack tn . sh 2 Bg ; - , } 1 on 
ird not brought 1bout bi Martin, 133 N. J. 665, E & A. ) ne process a 1 mn order free to exercise this authority in the eeneral practice of law 
ra rie DroOug re DV Ulile 1045 nd at times re imnelled + ee " eY T om ha Pera J , ce 3 . ; : 
oi ts ales well the eben 1945. and at time: ane impelled lo atlalin an end To read the at this time or any time in the ynder the firm name of Silver 
clause to the extent that yhange existing law. Se : —— ‘tause aS “while the nazard 1S future with respect to industries and Soperstein, with offices at 
a aaa ae Saco v. Hall, 1 N.J 377 1949): inet eased x x x within the con- and operations which are engag- 24 Comme:rce Street. Newark 2, 

a and ic im a magi, Penna-Reading S.S. Lines v. Bd. trol or knowledge of the insured” eq in interstate commerce there New lersc 

sed hazard and is in a posi- o¢ pybjic Utility Commis., 5 NJ. or “while the haz d eke UNE tnere New Jersey 
; > oat age 1 0 u ic Lt) ) S.-, J aN. O! While len | ] increase can be no full freedom of 
O aDate lt Dut falls to do so 114 








1S 876 1 asso- ———________ —_—_____— 
(1950), cert. den. 340 U.S. 876 by any means (and such increase ciation among employees affected 
he various techniques em- (1950 But the federal courts of hazard is) within the control and no senidite ct taneelaine 
‘d by federal courts in the repeatedly acknowledge that they or knowledge of the insured.” is nower ; Se ae aay Paes F d 
aniess ak tas de to find ee ee ee ee Brees glial power and there is a continuing reeaom 
harg A : : . Nna are ni liberty either to estab- a mutilated readi1 interference with and impedi- 
y ste law ave been ch new ctate lar r + Jengart # a ; 
ae See ee pes een lish new state law or to depar None of the New Jersey cases Ment to collective bargaining as From 
subject of critical analysis. from existing state law. Often ¢ a ea Plchaet tic “~-.. provided for and required by the 
e.g. Harnett and Thornton lisplaying some resentment they SUPPOrts such tion, NOF F ohor - Saasseunat leita W 
rows. any ee pian ¢ . 
~ act, 1947 (Taft-Hartley act), as orry 


recapit- ¢ as 


l¢ 
ecedent in the Erie-Tompkins ;o)]ow a state decision despite the Can it be spell f 
inner. 24 N.Y.U.L.Q. Rev. 770 fact that it is opposed to the Combination of them. Ar amended.” 
4491; Keefe, Gilhooley, Bailey weight of authority in the coun- Wation Of our reported og An answer to the suit was ex- You as an attorney cannot ren- 
and Day, Weary Edie, 34 Corr n.L. try, First Nat. Bank of Weather- @°aling with the “increase 0 c So aaa toa ae as ; : 

G 494 (1948). While the methods Jy y, Aetna Casualty & Surety Co., hazard” clause ji appropriate ap * = — etter aa ~ ied Reet Serene RS 
from reliance upon square 1095 F. 24d 339 ‘CCA. 3rd. 1949). They illustrate that the clause a hime Aisa 48 Paes sriatscnseiy® clear mind. 
ngs in point by the state’s Where no state precedent is dis- has reference t tances where Ne ee ee oe ; Sor 

t appellate court to resort cernible they seize tl an increase of risk ‘casioned COnstitutionality of the Virginia | The worry of possible claims 
eS d I ial 1g? U I »SOI r. rY le they seize tne opport un an aa act . 4 aa i 4 }, c 4 ait _ e303 “7 . eS a lala lee ® EA 
1e Restatement because the itv ¢ eidtete ‘he ce t oes d h by some act of the insured, if he public utility anti-strike law were | for negligent acts, errors or omis- 
h ater t caus fie ity to follow the course whic! : son of enacted by the 1952 state legisla- : ; i 

that source in other cases cound iudement dictates ily is the owner and ir ssession of ; : : SAsk< sions in professional services ren- 

bce. | 4 peeserion evidenc f oe sore ene Daily beak avd ture. One of the new measures 
s5iled “str sia -ViUCll c 


Packer, 152 F. 2d 175 (C.C.A., > property, or bd} iduct of a ae wera : dered to your clients can be 




















Protective Policy 














Vv = nars , ‘ 
i tattered separated labor relations from 
ie A peace ts ice “sercsaatel Gia ae : sae tenant of the insure Within the : ‘a re as 
Pc ete eae aa ith, 1945 New England Mats pe eh ae as SY the seizure powers of the state over | eliminated by the complete pro- 
Stanton v. Klaxon, 125 F. 2d 118 F. 2d latter's knowledge. Thus, if the 7” oe ee : ; 
" Mitchell, 118 F. 2d 414 public utilities. Under the revised ] tection afforded by our Lawyer’s 
JS. 685 (1942), rarely do we JS 776 (1946 Jecasionally. premises, cf. Knight v. Boston = 
685 (1942), rarely do v S. 776 (1946). Occasionally, NY utility when any stoppage of ser- 
federal court without the what the highest state court Atl. 594 (E. & A. 1934), or manu- VICE. a a ees bebendinniamptboontuerrsitipctiettcs 
C ees premises in- a public health, welfare an particulars — Mltchell 2-2965. 
: aa ania roy 6 6Safety. 
v. Gumakers of America, Airlines. 149 F. 2d 355 (C.C.A. 2d, Sured as a farn *, Vinik v The other new Virginia act pre 
2d 957 (C.C.A., 3rd, 1943). 1945). But entirely unique is the Niazara Fire Ins. Co., 112 N.J.L eghie dee hee a FRED W. ANDRES 
4 462. 171 Atl. 555 (Sup. Ct.. 1934), Vides that the state department 
. a ain aff'd. 113 N.J.L. 406, 174 : 
(E. & A.. 1934 nd thereby in- State agency to mediate and con- 1180 Raymond Boulevard 
Thirty years of experience in ALL TRENTON SERVICES creases the hazard, the insurer Cllate labor disputes. It requires Newark 2, N. J. 
Superior and U. S. Distr ourt judgment searching sured has himself voided the pol- - _ 
Sorporate Status, including Tax information icy. By the same token, if the MORRIS WAXMAN 
{ e wledge that Oot i t ’ 
a Certified Shorthand Reporter 














V. . 
C.C.A., 3rd, 1941), cert. der th. l¢ ert. den. 327 insured stores line in his j j 
a oo ae oe law, the state can seize a public 
the enunciation of state law however. thev attempt to guess Insurance Co., 113 N.J.L. 132, 172 
1 of ctat nicinn at of : re a fart sre jiquor 
n of state decisions. Bu I vould do. Cf. C€ ooper v. American ‘a2cturers liquor 
19 iera] decisions - approach of Judge Maris. involv- ‘h le t nail 
ugh federa] decisions up- approa »f Judge Maris, involv 174 At]. 753 Of labor and industry shall be the COMPANY 
including: ean properly contend that the in- notices of 30 days of labor dis- 
Superior ‘Chancery’ and Unite d States District Court insured owner has kn 


Abstracts and informatio his tenant is operating a still, cf. 
SUPERIOR TITLE SEARCH COMPANY Procacci v. United States Fire DEPOSITIONS - GENERLL REPORTING - HEARINGS 
(W. Coe McKeeby) Insurance Company, 118 N.JL. Superior Court Examiner 850 Broad Street, Newark, N. J. 


24 Branford Place Tel. MArket 3-4232 Newark 2, N. J. 423. 193 Atl. 180 (E. & A.. 1937), or Notary Public MItchell 3-1440 
ee ee 2° otherwise put the property ee caee Night Phone WAverly 3-2467 

to a use which increases the — 

hazard, cf. Hodge v. Travelers [—— —S ——ae 


Fire Ins. Co., 16 N.J. Super. 258, 


TCE FANE 84 A. (2d) 552 (App. Div., 1951), LAW PRINTERS 





> 

















the insurer can void the policy. 





But in no case ha ur court even ee) 
TITLE INSURANCE teak that tie ines Spectalists 
would be exempted from liability APPENDICES AND BRIEFS ON APPEAL 
where a change occurred which 


was not produced by the act of ARTHUR W. CROSS, INC. 


the insured owner or his tenant. 


Full Cooperation 
with Attorneys 


FRANKLIN Morteace 





; HU 2.3900 See Garrebrant v. Continental New Jersey Division of 

3 Insurance Co., 75 N.J.L. 577, 67 AND RES 

a MOURN \(naememe §=©6 Atl. SO (E. & A., 1907), use of gas- P ICK P S, INC. 

é \ oline torch in effecting repairs 71-78 CLINTON STREET, NEWARK 65. N.J. 








509 Orange Street Newark 7, N. J." — TeierHone MARKET $-4994 
Continued on page 7, Col. 3) : : 
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Federal Tax Notes 
; v) — Com- Trusts & Estates: In order to 
mercial and industrial failures pay estate taxes which were due, 
dipped to 141 in the week ended the trustee of an estate, from 
Dec. 18 from 157 in the preceding which taxpayer was to receive all 
week reported Dun & Bradstreet, the income, secured a state court 
Inc. Despite this decline, casual- order prohibiting payment of the 
lies were higher than a year agO income until the estate taxes 
when 117 occurred, but they fell were paid. 
below the 1950 total of 174 and HELD: Since taxpayer was en- 
were off sharply from the prewar titled to the income, she will be 
level 940 A : : 
level of 249. taxed with it although it was 
__ Failures involving liabilities of not received. Saulsbury v. U. S., 
$5,000 or more declined slightly D. C. 11-16-52. 
to 123 from 137 a week ago, but Timeliness: Taxpayer mailed a 
exceeded by a considerable mar- petition to the tax court which 
gin the 92 of this size recorded in jn the ordinary course of mail 
1951. Casualties with liabilities ie aie mele 

‘ cies 2 » schedule we arrive at the 
under $5,000 decreased to 18 from ee yell ve “ae pe 
20 and remained below their total ,.+ onien wae dated ac arrivine 
»f 25 a year ago “but which was dated as arriving 

ier eae ee late. 

Retail trade accounted for most HELD: Petition is timely since 
of the week’s decline. Construc- the delay must have been caused 
tion had the only increase, with py the azents of the tax court. 
its anortality rising slightly. More Central Paper Co. v. Com., C. C. 
Ousinesses failed than last year aq 11-13-59 
in all industry and trade groups aaias : 

riven ae : : fae I Capital Loss: Taxpayer was re- 
except wholesaling which  re- uired to pay the judgement se- 
mained even with 1951 q a ies SF 

Fie é cured against a _ corporation 

Sixteen Canadian failures were whose assets the taxpayer had 
sit as compared with 33 4 received in a prior year and upon 
week ago seve 1 > Similar), y; : mints ivan ace 
na wyrory seven in the similar which a capital gain had been 
WV KK O JO $ 

7 paid. 
— HELD: Such payment consti- 
tuted ordinary income. Arrow- 
Jacobson & Goldfarb foo Com, Sup. Ct. 11-10-52 
REALTOR 
SPECIAL APPRAISAL SERVIUB 


Capital Gains: Taxpayer, a 
MORRIS GOLDFARB 


Failures Down Slightly 


NEW YORK (ACCN) 





new car dealer, used various of 


Member imerican Institute of Reai its new cars for COMpany 40? 
Estate , Appraisers poses, and not as inventory held 
299 Hobart St., Perth Amboy for resale. Com. claimed that 
Tel. P. A. 4-4444 these cars ultimately were in- 





ventoried and sold 

HELD: Company cars sale con- 
stituted ordinary income. Ste- 
phens Co. v. Com. C. C. A. 11-13- 
52. 





APPRAISALS 


Every Court and Judicial 


Tribunal, as well as in 
Inheritance Matters, our Bankruptcies 
appraisals are accepted. Si bbiete 5 
For more than half a cen- AE TON ge Cor Jar \ , 
tury our own records are Seeeiee Gar cit’ Welter’ me cs 
complete. DUANE en aa Bi osais 
RD. 2. Freehold bh. $2,156.66 

‘ ee : issets 87 Weeluns & Cab 

Louis Schlesinger Company suoaiiis eee 


$01 Broad St., Newark 2, N. J. «tae tab one : Saas oe 





























MArket 2-6500 Her . 
rv s 
, C.H 
t Ra ’ S 
£9,000 
I Abrahar 
Rosenberg ; 12-15 
COHEN, Samue M I St ‘ 
vol i $9 SSS.18: ass <3 97 
Lipkin: s \ kK. 1 2-1 
GLASIER Body Corp 3o1 A St » 
irk liab, 8169.65 ts SINI1 
197.23 refr. Wee 
Koeinberg & Mor 
GROSSMAN, Nathan J I. Fis x 
so ta Mont s t I 
Founded 888 M landi 4 oF Ave W 
t i x 279.58 
i x1 8 efr W i ct 
Prompt and Dependable |} ,, "she. S Bers es 


TITLE SERVICE | i22'. Seomous oon eer ew 


rane ve 























assets $10,500: refr. Weelans & Cat 
Throughout New Jersey soir, Bergman & Rothbard: 12-17 
KOBASH, Char mond W Krupa 
Vibertson Ave. B ton: v ib. $34 
CHELSEA TILE «fa cc ae is 
. Tosiua V. Davidow; 12-18 
- MURRAY, Sa ING - 13th A Newark 
\ rh. STS4.5 efr. Weelans & Ca 
| solr Frank be rs 12-18 . 
af PARK Who esale ¢ rs; I 2 Pass 
St Passa v ab. S7.437 ’ ssets 
S2.950: refr. Weelans & Cahill: s Os 
Leschinsky ; 12-24 
REGAL Furniture Co., 7 Main St.. Pat 
V inb. S20.482.32 assets $13,989.06 
refr. Weelans & Cah r. Ber iD 
MAIN OFFICE: Kaufman; 12-16 
ksi REINA, Christon 2 2 \ Pas 
Boardwalk National Bank Building Seven Me Sa a aasets S000 
Atlantic City, N. J. RIM Seah : ay “y : Tr 1 a \ ; 
‘ 234 BR mitield Ave M t v 
AN \PrICES th. S3.748.0 ssets $1.750: refr. W 
ANCH OF! : Hee ae es aie are & Rothbard 
Margate, Ocean City, Wildwood, eee — ee fect 
Bridgeton, Vineland, Mays Landing, tb, $7,486.79: assets $3,050 
Cape May Court House, Toms River, 12 Se ae solr. Louis. Dex 
Moorestown and Freehold WALSH -Ewingville Realty | 4 Broad s 
Bk Bldg., iv tr t 
as & Cahill! s Hi i eo MM 














“HEAR YE, HEAR YE! 


Court is in session. Help your client's 
Case...save time and money...by having 


appendices and briefs accurately and 
expertly prepated and printed. Also 
Federal court records. 












ofAND REA!:Y TO RUSH YOUR APPENDICES, 
BRIEFS AND RECORDS FOR 
ALL APPELLATE COURTS. 
Vew Jersey's 
Leading Law Printers 











130 Cedar Street, New York 6, N. Y. 








j}at the time of 


ATTORNEY GENERAL'S OPINION 


‘> 


FORMAL OPINION 1952,—No. 42 
Hon. Waltvr T. Margetts, Jr. 
State Treasurer 

You Whether tne venefits 
of Sucial Security coverage under 
Section 215 of the Federal Soc- 
ial Security Act are available to 
employees of specified political 
subdivisions of the State of New 
Jersey in view of the enactment 
of Chapter 253 of P.L. 1951. 

Section 218(b) and (d) of the 
Act limits cover- 


ask 


Social Security 


age to those individuals who are 
not alreacy covered under an 


existing rctirement system of the 


State or any of its political 
subdivisions 
Specificaliy, Section 218(b)(4) 


provides: 
“The term ‘reti 
means a pen 


tirement 


rement system’ 
annuity, re- 
or similar fund or 
tablished by a State 
political subdivision 


s10n, 


system 
or by a 
thereof.’ 
and (d) states: 
“No agreement with any State 
may be made applicable (eith- 


er in the original agreement 
or by any modification there- 
of) to service performed 
by employees as members of 
any coverage group In )posl- 


tions covered by retirement 
n the date such agree- 
applicable to 


group.” 


system 
ment is made 


sucn coverag 


The nub of the question for 
determination is whether the 


political subdivisions of the State 
have already “established” a re- 
tirement system for their em- 
ployees wh:ch would be coverage 
under the Social Security Act. 
A retirement deem- 
ed to be established when an em- 
ployer has 1n operation an exist- 
ing plan entitling his employees 
to specific be its in considera- 


system is 


nefits 


tion of sezvices reidered or in 
recognition of merit. The usual 
indicia of an established plan 


are that: Coverage available for 
all employees or specified classes; 
eligibility requirements are de- 
finitely specified; stated benefits 


are payavle, the amount and 
duration dependent on the 


length of service and salary of 

the employee. If such factors are 

existent then, without doubt, a 

nlan has been established and 

would operate to deny coverage 
under the Social Security Act to 
those employees eligible 

The statutory 
visions: 

R. 5S. 43:12-63. Persons holding 
office, position or employment; 
retirement 
Whenever any person holding 

office, position or employment, 

in any borough, has or shall have 
been continuously in office, posi- 
in such 


pertinent pro- 


tion or employment 
borough, whether elective or ap- 
pointive or both elective and ap- 


a period of twenty- 
five years, and has or shall have 
attained the age of sixty-five 
years, the governing body of such 


pointive, for 


borough may allow the retire- 
ment of such person from ser- 
vice, upon his application. L. 
1949, c. 262, p. 829, $1 


S. 43:64. Amount of Pension. 
Upon any such retirement, the 
person so retired shall be entitl- 
ed, for and during the remainder 
of his natural life, receive an 
annual pension equal to one-half 
of his salary or compensation 
at the tiine of his retirement or 

his completion of 
twenty-five years continuous 
service, whichever is greate 
the governing body of 
borough shall provide 
payment of such pension 
eC. 262, p. Ba 
R. S. 18:5-50.9 Terminating em- 
ployment: of employees 65 years 
old, resolution 


R. 





of 
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4 
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The board of education of any 
school district, by resolution duly 
adopted by a majority of the 
members of the board, may ter- 
minate the employment of any 
employee of the district who has 
or shall have attained the age 
of sixty-five years, as of the date 
or time svecified in the resolu- 
tion, notwithstanding the 
fact that such employee has or 
shall have acquired tenure of of- 
fice or employment by virtue of 


es 


the provis:ons of any other law 
ae 
R. S. 43:9-1. Conditions for re- 


tirement: amount of pension 
A person who has been contin- 
uously in the employ of any 
county for a period of forty years 
and has reached the age of 
sixty-five years, may retire or be 
retired at any time thereafter. 
On and after his retirement 
such employee may be paid by 
the county of the 
amount he was receiving as sal- 
ary from the county at the time 
of his retizement 
R.S. 43:12-1. Retirement 
vice and age 
A person who has been 
tinuously :n the employ of any 
city for a period of twenty-five 
years and has reached the age of 
eventy rs or who been 
continuous!y in the employ of 
any city for a period of forty 
years and has reached age 
of sixty years or who has been 
continuously or in the 


otherwise 
employ of any city for a period 


one-half 


for ser- 


con- 


yea nas 


ne 








of twenty-five years and has 
reached age of seventy-five 


retire or be retired 


thereazter.*** 


years, 
at any 


may 


time 
Lisile 


R. S. 43:12-56. Assessors of taxes; 
amount of pension 
Any person, who shall have 
held the office of assessor of 


taxes in any township continu- 
yusly for a period of twenty-five 
years and who shall have reach- 
ed the age of eighty years while 
holding such office, may be re- 
tired upon pension by the town- 


ship committee on his applica- 
tion or on motion of the town- 
ship committee. *** 


R. S. 43:12-57. Retirement of tax 

collectors 

The governing oody any 
township may retire any person, 
who has served collector of 
taxes in tee township for twen- 
ty-five years who has at- 
tained the age of seventy years, 
on pensivun in such amount 
shall be determined by said gov- 
erning body. L. 1944, c. 154, p 
585, $1. 
R. 8S. 43: 

retirement? of 

The local board of health of 
any township is authorized and 
empowered. in its discretion, to 
order the retirement from the 
service (on a pension as here- 
inafter pruvided)*** 
R.S. 43:12-57.4 Treasurer: 

ment 

The 
township 
who has 
the township 
twenty years 
R. S. 43:12-57.5 Clerk of town- 

ship 

The governing body of any 
township may retire on pension 
any person who has served con- 
tinuously as clerk of the town- 
Ship for ‘wenty-five vears ** 

The above specified statutory 
provisions do not, of themselves, 
constitute a retirement system 
which would bar the employees 
working in such positions from 
coverage under Section 218 of the 
Social Security Act. 


dt 
as 


and 
ana 


as 


16 


12-57.1 Health officers. 


retire- 
governing body of any 
nay retire any person, 
served as treasurer of 
continuously for 


* 


The statutes are not self-oper- 
ative but merely authorize a gov- 
erning body, if and when proper 
legal action is invoked by it, to 
formulate a retirement plan or 
system for its employees. These 
unilateral acts of the legislature 
do not, themselves, erect the 
necessary scheme so that it may 
be considered that a retirement 
plan or system is lezelly effective. 
They do nit create any entitle- 
ment to benefit on the part of 
employees occupying the posi- 
tions denominated therein. In 
order to effectuate the purpose 
of the statute, further action is 
required, either by ordinance or 
resolution. In the absence of any 
such imp'ementation, a ‘naked’ 
contingent right exists which 
does not materialize until the 
political subdivision acts. If a 
political s»bdivision “stands by’ 
and does nothing without 
question, an employee has only 
an inchoate right, which vests 
ynly if and when a plan or sys- 
tem is created by a legislative 
act of his employer. Until such 
affirmative legal action, on the 
part of the particular politica 
subdivision, to carry out the pur- 
pose of the statute, is completed 
a retirement system is not con- 
stituted, within the meaning of 
Section 218 Given their broad- 
est interpretation, the statute 
merely authorize a governing 


\£ 
Ul 





then, 











body, if aud when it deems i: 
necessary, to create rights to 


tirement benefit, by 
legislative action on its part, for 
employees who occupy certair 
offices or who are engaged in cer 
tain employment. This is insuf 
ficient to establish a plan or sys- 
for the retirement of thé 
employees 

If a poizitical 
by ordinance or resolution, 


pension or re 


tem 


subddivision has 
pur 






suant to Statute, adopted a! 
Irdinance or resolution for the 
benefit of employees holding cer 
tain positions or cffices, som 
question of discrimination ma 
arise, if the municipality does 
not invoke the provisions of t 


statute for the benefit of other 
employees who have served mer- 
itoriously tor the required period 
of time. However, has been 
held that pension granted b 
public authorities is not a con- 
tractual ooiigation but a gratui- 
tous allowance and that the pen- 
sioner has no vested right. Mo- 
ran v. Firemen’s and Policemen’s 
Pension, ‘November 1942) Hudc- 
son C. C., 28 Atl. *2nd) 885. I 
may be necessary, therefore, if a 
application for coverage under 
the Social Security Act is mad 
on behalf of emnloyees wh 
might be entitled to the benef: 
of the afcresaid statutes, that 
inquiry be directed to the prop- 
er municipal officials as to whe- 
ther other employees have been 
granted the benefit permitted 
under those statutes. If such h 
been the case, the question 
discrimination will, 2t such time? 
have to be carefully examined 
and determ:ned. 
Very truly yours, 
THEODORE D. PARSOD}S 
ATTORNEY GENERAL 
By 
William C. Nowels 
Devuty Attorney Generé! 
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_LEGAL NOTICES _______EGAL_noTICEs ARE YOU COVERED? “increase of hazard” clause con- 

NEW RSE STATE OF NEW JPRSEY om: tended for by Goldman is not 

er- OF DISS : ae tie piSciir ees (Continued from page 5) as running a stove pipe through unreasonable, due regard for the 
OV- ; Ene f n thes est , es) ee Ser a ventilator wnen the policy ex- consequences would seem to re- 
per [EREAS. It appears ¢ IPAS. It irs to my satisfact -_ ine Otay Mamet rece: Ruth pressly required that it run di-| quire that the clause be so read 
to me t tu liss P t rT  diasatitine eed Realty s 0., inc Ve Northern Ins. recthw.to the chimney. Cooken- How serious may be the impact 
r ; are Nene ia : : mane ime thee Co., 112 ee aA air hind Atul. 646 qdorfer vy. Pendleton County Far- | of the majority opinion of Judge 
ese W. R. D, REALTY SCHWALD REALTY COMPANY (E. & A., 1934), tenant's use Of mers F. Ins. Co., 287 Ky. 735, 155 Maris on the thousands who car- 
ire tuated at No. 17) Be at No. 972 Broad Street, | PFEmses " Storage of radio 155 §.w. (2d) 204 (Ky. Ct. of App.,/ry fire insurance in New Jersey 
‘he coe dete U 2 : Joven E, Coun, peoes Was not more nazarcous 1941. But cf, Milwaukee Mechan- | may be illustrated by a relatively 
ay : ers ie : Kent ther, Mire thereof, oe cera eis mean ed; Schenck ics Ins. Co. v. Oliver, 139 F. (d)|simple and recurrent situation 
ant the | emer ith t ats of Title 14, V+ Mercer County Mutual Fire 495 (C.C.A. 5th, 1943). Except for; A tenant occupies with his fam- 
ve. Jersey. pre ea echiae ; Jerses. “ag ge suine Insurance Company, = N.J.L. 447 the Goldman case here under) ily a two-story dwelling under a 
le- + IERLFORE. 1. the 3 MW. THEREFORE, 1, thes ry of|, aye erhilnag s _t0 discussion, the reported decisions lease from a landlord which has 
of e eata e i "os acd tin toa, fae ont rte age tbbetbear =e will be combed in vain for a case two years to run. A violent storm 
ak | I» z ts x I lvs2, file it tig rs aig : 9 . Peal Ct. 1855). psig the falure to repair dam- strikes the area and tears away 
In the dissolntic “ ae OE a ee eens in tional balk. (ne caused by the elements has| half of the roof.” The landlord 
ae oe | Roe aaa ~~~." been held to increase the hazard| under the lease is responsible for 
ra : - Renee of fire by means within the con-jall external structural repairs, 
or x s weoraanhe = —— knowledge of the insured, but he lacks funds to make the 
ny Sup. Ct.. 1896). whether he be owner or tenant. repairs until adjustment of his 
a | ee been aie ths els | Sibir baie: “eee loss which w ill take some weeks. 
ch YDB. MARSI YD SEARS dre aca ge 1c af tiemeaad | Suk teabieaiile aneahies aie The tenant also lacks the neces- 
a ary ary of s oto aa | ae eee Ot ee ee eee ae ee ee ee ee 
. 2 a __ 312 De Corso v. Concordia Fire Ins.) of their insurance protection un- the landlord is ineffectual for the 

rs STs , ; ee Co., 121 NJ. ). 187 Atl. 145 der the doctrine enunciated by! (occ. tated Re OF ine 

é \ I PRS : ate : : ~ | reason stated. Because of a hous- 

s STA’ (E. & A., 193 keeping of gaso-| Judge Maris, for he ruled that); ke ' 
= Rh ae Spee en ae Se eee ; at , {ing shortage the tenant cannot 
line without kz ige of assur- if the insured “does not prompt-} pen; another house, even if the 
sa Ata met < i ly take the ctanc aH +t ; 7 : ? . - 

nlsewhere US ClAUSE NAS | Te cuando hy bo an__| ate the lease. In this posture and 

een successfully invoked by the Temams suspended until he does while the tenant and his family 

ALTY CO. . ALE Tt nsurer where the 80.” In other words, the insured | maxe shift on the first floor a 

+ situate Xo IT A <invt.| insured engaged in some hazar-|™ust repair the building or in-| short circuit in the cellar causes 

d ¥ esses |dous occupation not contemplat- duce his sandierd to do so. Ala fire which is fanned by the 

F z the ag hers large t ‘led by the poli ‘+h as the op- failure to do either will result in opening in the roof so that the 

neh . Sone 's hes a ute 14 [eration of a still, Graley v. Amer- | the loss of the insurance protec-! pyijding and its contents are 
- Jersey. e.3 at te t ’ sey inary tot ‘suing |i@an Eagle Fire Ins. Co. of New) “00. consumed. Under the majority 
e HERI ORE. I. the 3 IEREFORE. (the Sceretary of York, 235 Ap) I iV <0; Se N.Y.| By far the greater percentage OPinion the tenant cannot recov- 
= t the said corporat egtiiy teat the Said Nia on the | SUPP 966 (1932 ! onstructed of insurable fire losses can be| er for what may well be a life- 
d By Gay of Decemiper, 1901 tae cuted aint attested comeng | 2 Gre Hazara in Cirect violation | traced to some failure or act of| time of effort invested in furnish- 
to ute the dissolution x 1 on of sa r-| Of a provision in the policy, such | neslicence. Were it not for the! ings for a comfortable home; and 
' SAS Sok SoUNeRL “4 which sa ‘ent and the ree errant human element, the haz-| the landlord cannot recover on 
; fice as ov ded by la Lot eis siren oe ae st LEGAL NOTICES ards insured against would be the very policy containing the 
eee ace a Mei ee ae ee’ se SHER greatly diminished, and it is be-| extended coverage clause applic- 

” he Sauer niet o fixed jmy official seal. at) Trenton na e | cause of a recognition of this fact| able to windstorm damage, for 
z ALE oe : ert pre, a de acre ine t ot Sew that the property owner seeks the adjustment of which he was 

24 YD 1. MARSH OYD Tk. MARS} rust Cs : banking |insurance. And only after care- waiting. 

Ir State. of }fUl analysis of the causes of fires The decision in the Geldman 


5 e < S72 81 , ers 
= Ty EW JPRS ee ee ae Sear ition, “| does the insurer fix the amount} .4:6 has serious implications for 










































































1 . be : ate aa Rey lenges holders of fire insurance policies 
ig House, in he twenty pave i os estes cna in New Jersey. But its value as 
= o mentee t 0PM res sure O aSS ee ? ; t*tativeo “acrede is 
he at of the| pick of negligence of the insured an authorit itive precedent is 
s , ko peer iene it S eceiniie tk in, Seas questionable, since the court in 
' osited in my office, that f Z re ana apes ~—— sen . . | professing to apply New Jersey 
: Ld E rm hill OMPA ab IGHTY OR HARD CORP ; Cit I v. New ~~ “ bis — pet aL, waa law pointed to no persuasive evi- 
: Ped Re DO. eon eninge situated at No. 24 Commerce Street, | , First 1 a point on} mately causes the loss. mane V-' dence that our state courts did 
r own of Belleville, County 4 City N k mty at Eases, | he wests : ‘venue, dis-| Hibernia Insurance Co., 39 N.J.L. would decide the questi e 
: : ‘ew Jersey (Lawrence EB. i tute of New Jersey (Sanford Sils n,| tant therein at tom 1697. 700 (E. & A. 1877): Garre- or would decide the question in 
. rocess may be ser 2 Name ee EN Ga ek t AVentes : thwesterly | = rena ald z at iI . Co., 75 that manner. Although the fed- 
é . y < ; \ boggy po pg ar aa a (E Ps eral court occasionally finds it 
- . nat i Z| : 4 190). ini asada necessary to escape from, while 
a s x Hk Secretar : t a1 with | “9 a paying lip-service to what it con- 
‘ d rtify that the suid « ation. ii i fvet to the west n Avenue In this respect Jude Maris’ op- | Siders an unfortunate state de- 
; tod and ativsted tf ; a Pe ibid ad eX f Wat 10 feet to the | Inion stands alone. Even a gross- | C1S10N, ef. Guardian Life Ins. Co. 
F bees EL TTS ik eeiuied Ge at the i eed Fe . point on ly negligent failure to effect re- | of America v. Clum, 106 F. 2d 592 
said consent and the r ther which said consent and the record | the Westerly | s \venne 620 pairs has been held not to con- | (C.C.A. 3rd, 1939), cert. den. 308 
said offic as provided. by da yo suid office as nrovided —by ee rner of Wat ‘venues (at | stitute an increase of hazard by U.S. 666 (1940), our state courts 
I sa ge Oa ot yee have Neretee hel tno Raed ook at | tock, Maule sea vurdy: thence | Means within the control of the need not follow, reject or even 
ce as xed my cobicial “seal. at ‘Brenton, | ee nor ve parll“! | insured. Albion Lead Works v.| explain away a poorly regarded 
1 100 feet: | Williamsburg City Fire Insurance federal decision 
10 feet: | Company, 2 Fed. 479, 488 (C.C. ——————— 
e of |Mass., 1880). Were it otherwise, ERRATA 
7 " fe venue. | disrepair resulting from the oper- , ; 
Aven c > SAVOV 7 Aer- 
1g. cnne | ation of the laws of nature would | | Thx Pcs os . > . 
| furnish an insurer with the basis rasa Ce ni paver ages, oa 
‘Angust | for contending that at the time basco peat ‘can os 
Anenet, 2, | Of the fire the failure to repair Silat soho ‘ion Iutied Hart- 
eas had resulted in an increase in|‘ > ~S° “6o*%" ree 
the hazard of fire, and an impos- shorne. 
get sible burden would be imposed 
in2 upon all who carry fire insurance LYNN L. POMEROY 
paeen to see that the risk remains per- 
fectly constant. See Richards on | FNGIN7_R AND LAND SURVEYOR 
: —— Insurance (4th Ed.), p. 406. This Askury. Warren County. N. J. 
. yero iS not to say that an obligation ey mn 
TOMIN 2S 2S > in: : 
s does not re t upon the insured ee ee 
. mM Huck,| to refrain from exposing the 
a paex. dee | property to a more hazardous) inh oa 
ice risk than that contemplated by 
: er | the insurer. But while it is rea- 
? sonable to,exact an obligation 
from the insured that he will LAWYERS MORTGAGE 
not allow himself, or permit 
others in possession of his insur- COMPANY 
ed _——* with his — for COMPLETE 
or consent, to increase the haz- 
| ard, it is immoderate to suppose Vie) waCy- Cd me) 4.841% 4 
UX’ deceased | that the protection of fire insur- 
UN. deceased : ) wark 2, N. J. 
1AM HUCK. | ance coverage would be lost if as 60 Park PI. © Newo 
the under-/@ result of accidental means a MArket 4-0550 
he ‘of structure falls into disrepair. 
ey ; Since the construction of the 
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Federal Bar President Lists Objectives 


At the 25th Anniversary Lun- 
cheéon of the Federal Bar Asso-. 
ciation of New York, New Jersey 
& Connecticut, held at the Hotel 
Waldorf Astoria, N. Y., Bernard A. 
Grossman, the incoming presi- 
dent, presented the platform for 
his administration in the follow- 
ing remarks: 


periences with us. 

This country was founded as 
a true democracy. Law was made 
in each town hall by each town 
population. Strictly speaking, we 
are no longer a democracy 

Law is now made for us, not 
by us—made for cne hundred 
and fifty millions cf us, stretched 


We are pow in the midst of a across three thousand miles of 
national struggle for freedom continent, by six hundred re- 


presentatives, collected in a spot 
that is so small, there isn’t room 
Lo write its name on the map. 
The evident situation is that 
We, the People, eonceived in 
Liberty, no longer ‘rule ourselves 
for no town hall on a nation- 
scale cculd be found large 


from buresucracy, and of an in- 
ternational struggle for freedom 
from its counterpart—totalitar- 
janism 

We will succeed in thyse strug- 
gies only to the extent that we 
are able tc convince the people 
of this country, and the peoples gq] 








of the world, that what we advo- enough tor us to meet in. 
cate is realistic—that it is, in And We, the Pesnle, do not 
mars, sen , ,,, even rule by our representatives, 
Sadi “extagen compart we for they us, cannot read 
i ira ad fidence In us OU 411 the laws they propose col- 
of their everyday, common ex- lectively. 
Long distance government has 
NORMAN N. POPPER bogzed down, and three million 


federal employees Nave been hir- 


REGISTERED PATENT 


ATTORNEY ed to pull it out. 
And so we have come to 
third phase in our government 


4 

' 

| ‘17 Academy St., Newark 2, N. J. 
Mitchell 2-1406 








j rewes avatable tu attorneys onig first, the town hall, then repre- 
a sentative government, and now 
wom a _Ctuumn»ss==s, SOVE?NnmMenil by bureaus—waste- 
.iCENSEO BONDED} ful, often tyrannical. too often 
aes D t ti A corrupt. 
nanus e ec ive gency It is ineviiabie that a new ad- 
DIVORCE SPECIALIST ministration, elected on a re- 


platform, must proceed to 
of those errors 


ELizabeth 2-3359, 2151 


form 
1143 E. Jersey St.’ Charles Hanus, i 


a correction 








liza » 8 ipal ; 

Elizabeth, N. J Principa It is our objective. as a Bal 
A ; ; + ~ + ? 

SEES SE a DOE \ssoviation, to take an intelligent 

pari in that process of correc- 


reducing it, or perhaps, 
to the level of common 


tion by 
lifting it 
4 sense 
* ONES Pp Democracy and peace, for each 
o . of which it:is country was found- 
ed, are today each under attack 
It is our further objective, 
a Bar Association, contribute 
to the sharing of peace and de- 
mocracy on a realistic and com- 
mon sense basis. We will present 
not what is not the 
man bites dog program, but 
which is workable 
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to 
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New Law School Ass'n 
Head Named 


en D. Elliott, director 
of the Institute of Judicial Ad- 
ministration at New York Uni- 
versity’s School of Law, has been 
named president-elect of the As- 
American Law 


1953. 


Dr. She! 


eiatinon af 


Schools fo: 
ft 


His electisn was announced tc- 
day (Tuescay, December 30) at 
the final scssion of the Associa- 
tion’ -iay annual meeting 


ch Hotel in 
Dr. 


Oo! 


ut the Edsewater Bea 
Chicago. Ait the same time, 
Elliott 
the organization 


Dr. Elliott, former dean cf the 


was re-elected secretary 





Schoo! of Law n Ly 
rf outh California, joined 
he N.Y.U.S O iw faculty 
on July 16, 1952. H the author 
) Cali Cases and Mater- 

ls on Administrative Law and 
Procedul! Ublis 1947 
and co-a ore s and Ma- 
f yn 1 it published 


in 1950 
A member of the advisory 


board 
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Z. H. POLACHEK 
Reg. Patent Attorney 
12354 BROADWAY (at 31st) 
New York 1, N. Y. 
Phone: LO. 5-3088 
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Policyholders Death Rate Continues Low 
During Year 








Life insurance policyholders rentiy no: much different from 
in the United States have enjcy- that of 10 vears a Heart dis- 
ed another year of good health, eases continue to account for 
according ts preliminary esti- abovt half of all policyholder 


mates of life insurance compan- 
ies’ mortality experience in 1352, 
the Institute of Life Insuranc2 
reports. RA 

The death rate among pol cy- ~*" Meinimum: Three lines. 
helders is expected to Ce nly NEW JERSEY LAW JOURNAL 
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dea‘hs. 


CLASSIFIED 


r aczate 


J 


cf 


es 











slightly ah the 1951 rate Sales 
per 100,000, which was lower than EMPLOYMENT OPPORTUNITY 
for any year prior to 1949. The ——_——— 
all-time low was 627 in 1950 ON rar is tae Gee la ee 

Comparei with a decade ago, fisjna” ects BE Ree ae ae! ea 
this year’s ceath rate is material- 

y reduced, with the rate for all 

*s coinbined possibly a tenth P's yi Aah 

under th: f 1942. If final figures s ; , 
bear this out, policyholder deaths 7 
for the year would be at least ‘i me 
60,000 fewe: than they would FOR — 
have been if the 1942 rate still 

applies 
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5 YEARS EXPERIENCE 
the tuber APPRAISER | 
1952, the REAL & PERSONAL PROPERTY j 
rf dt ESTATES. INHERITANCE TAX ' 
FEDERAL. STATE & COUNTY COURTS | 
e de — ESTATES LIQUIDATED — j 
bined ca: M. R. LANES 
200 OLIVER ST.. NEWARK 5, N.J i 
eases, com MArket 3-1119 | 
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ATTORNEY COOPERATION SOLICITED 


ee oe W.D. ETTINGER & CO. | 
a | ae | 


re feet 9 CLINTON ST., NEWARK 
t t Mitchell 2-4694-5 








—We Cooperate With Attorneys— | 








Sore << | SARASOHN & CO. | 
‘ - - FIRE ADJUSTERS FOR THE | 
i POLICYHOLDER | 
ren ; 786 Broad Street, i 
SU. THERLEO ae f ; Newark 2, N. J. i 
State wi the State tN my Here MArket 3-3213-4 | 
Fire Adjusting 
L E SERVICE TO ATTORNEYS 


IRVING M. MINION 


" ie Decer Associated Adjusters 
24 Commerce St.. Newark 


ec Lae Mitchell 2-1771 | MArket 2-5632 





. $128 








For Certified Shorthand & Stenotype Reporting 
CALL 


ADLER REPORTING SERVICE 


GENERAL REPORTING HEARINGS 

NOTARIES PUBLIC DEPOSITIONS 

24 COMMERCE ST., NEWARK, N.J. — MArket 2-5974 
SUSINESS an 


on = ~_ - \ 
'ORTGAGE L vy A CY 


®APRTS Ni © 80 PARK PL. 
pac ya “7 AAP * NEWARK 2. N.] 
Forwarders Reccgnized Mitchell 2-0534 
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WYERS-CLINTON TITLE INSURANCE 
COMPANY OF NEW JERSEY 


\ sound company engaged 
exclusively in the examina- 
tion and insurance of titles 
to real estate. 





A New Jersey Corporation—ORGANIZED 1928—Serving New Jeras~ 
7 NELSON PLACE oop. Essex County Hall of Records NEWARK, N. J 
Mitchell 2-7875 Rates on Requesi 
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